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Flexible work policies are on the rise due to COVID-19
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COVID-19 has accelerated the transition of 
remote working from a marginal activity to the 
norm with 80-90% of knowledge workers working 
from home

Siemens implemented new work policies as a 
response to digitalization and after a survey 
confirmed that employees desired more flexibility

A large number of prominent companies have 
offered their workers the option of remote work 
forever, or for an extended period of time

Still Facebook employees are required to tell their 
bosses if they move to a different location and 
compensation adjustments could apply

Companies need to ask why they want to 
implement remote working beyond the demands 
of the current situation1

Organizations should focused  on the holistic 
employee experience (e.g. policies, technology) 
but also on how the changes impact their 
operating model

“We are going to be the 
most forward-leaning 
company on remote 
work at our scale.”

Facebook CEO

1 Source: EY report, Why remote working will be the new normal, event after COVID-19. 



Flexible work policies are changing the workforce locations and present challenges 
and risks to organizations with cross-border operations
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As temporary ways of working take on 
permanency, there is a need to challenge prior
thinking. Innovative models must be built within 
the constraints and boundaries of operational, 
tax and regulatory risk. This will require a
carefully integrated approach across five key
areas.

It is important to consider how different 
workforce personas are impacted, where 
flexibilities can be introduced, the impact to 
the operating model and where risk 
responsibility lies within the corporate
stakeholder group.

1. Employer tax compliance during COVID-19 
& beyond

2. Permanent establishment and substance 
considerations for centralized business 
models

3. Short term business travelers and posted 
workers

4. Shadow payroll and source tax 
implications

4. Shadow 
payroll and 
source tax 

implications

2. 
Sustainability 
of operating 

model

2. Permanent 
Establishment

1. Employer 
tax 

compliance

Compliance 

Immigration
Alignment of 

conditions

Transfer 
Pricing 

Monitoring

3. Short term 
business 
travelers 3. Posted 

Workers

Data security 

Profit 
allocation



Creating a permanent establishment could be the ripple that starts the wave of 
red tape, additional costs and unforeseen implications on the operating model 
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As a result of 
OECD’s Base 

Erosion and Profit 
Shifting (“BEPS”) 

action, more 
cross-border 
activities are 

creating a PE and 
result in a taxable 

presence for 
corporate income 

tax purposes

Cross-border 
business activities 
may create a PE if 
it exceeds a level 
of business 
activity in the 
other jurisdiction 
(“threshold”)

What 
activities 

create PEs?
Prevention 

Complying with 
the rules for 
creating a 
PE/taxable 
presence is 
important to 
mitigate adverse 
consequences 
(“PE governance 
incl. cross-border 
working policies, 
travel policies”) 

Bear in mind

A taxable 
presence may be 
created by the 
(duration of) 
activities in the 
local market 
involving the 
presence of 
agents or 
employees. If a 
taxable presence 
is not desired, 
actual changes to 
the operating 
model may be 
required 
(“relevance of the 
operating 
Model”)

Non-
compliance

If a PE exists but 
is not reported, 
the foreign 
company runs the 
risk of double 
taxation and 
exposure to 
potential 
penalties, 
criminal charges 
(e.g. Germany, 
Italy, Poland), 
fines, and VAT 
and adverse 
personal income 
tax implications 
(“risk of non-
compliance”)

How? 

If this threshold is 
exceeded, and the 
tax treaty, if any, 
cedes taxation 
rights to the 
respective 
jurisdiction, then 
this country may 
assert a right to 
tax the foreign 
company 
(“PE/taxable 
presence”)

Permanent 
Establishment

If more than one of these activities occur in one country, there is a risk they may be aggregated to create 
a PE in that country. This applies if these activities can be seen as complementary to each other and 

forming part of a cohesive business operation (“anti-fragmentation rules”).
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Employees working from a different location to their assigned one could 
increase PE risk
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Do flexible work policies allow 
employees to work from 

different locations?

Can we avoid home PEs? 

Agency PEFixed Place PE Construction PE Service PE1 2 3 4

“I will sign this new retail 
distribution agreement 

today”

“Important to monitor the 
conclusion of new contracts 
and whether it is happening 

"habitually", especially if 
the contract negotiation 
cycle is relatively short 
(currently the case in 

pharma and CPR industries) 
– existence of a PE is not 

dependent on the contract 
value”

Permanent 
Establishment

“I will sign this new retail 
distribution agreement 

today”
“That’s a deal!” We will 

deliver 500 new 
respirators next month”



While some countries have addressed PE issues related to temporary local 
presence, the PE risk may look different when being audited 
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April 3, 2020  - “Unlikely that COVID-19 situation will create any changes to a PE determination on a standalone basis. 
Tax administrations are encouraged to provide guidance on the application of the domestic law threshold requirements, 
domestic filing and other guidance to minimize or eliminate unduly burdensome compliance requirements”

Countries could be categorized as follows:

1. Countries that have issued general guidance; 

2. Countries that have addressed the situations via 
agreements with key countries;

I. Have established periods of time were certain 
situations are not considered to create a PE; and

II. Established the concept of 'unplanned presence' or 
'temporary activities'

3. Countries that have not issued any guidance

Permanent 
Establishment

* Illustrative non-exhaustive map 

Tax authorities need to stick within the discretion allowed to them by law. If the situations lasts for many months tax 
authorities would need to ensure it is following the law. Therefore, more unilateral guidance expected …



Flexible work policies will accelerate dispersion of substance from a single to 
multiple locations, leading to more complex ‘value creation’ outcomes
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► Transfer pricing and IP DEMPE 
functionality (Development, 
Enhancement, Maintenance, 
Protection and Exploitation)

► Profit allocation

► Monitoring

► Substance

► Sustainability of 
operating model

► Legal and regulatory

► Permanent establishment

► Payroll, reward and benefit

► Social security and compliance

► Immigration

► Data security

► Alignment of conditions

► Criminal penalties

Tax considerations

Single Principal Location Geographically dispersed within a Single Jurisdiction

Fully DispersedGeographically distributed (multi-hub)
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Various models ranked across typical criteria
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Single principal location

Likely best Effective Tax Rate 
(ETR)  outcome

Multi-hub

Complex to predict but 
manageable ETR

High controversy
Reduced controversy in hub 
jurisdictions

Least flexibility for business to 
locate key roles/functions 
outside principal location

Increased flexibility but still limited 
to a few “approved” 
locations

Valuable IP owned (or licensed) by 
the  principal, important 
DEMPE/risk control 
functions co-located

Multi-jurisdiction funding/IP 
ownership mechanism

Both single and multi-hub 
entity contracting

Both single and multiple 
entity contracting options 
available

ETR optimization and 
evaluation

Model sustainability and 
controversy

Talent Availability, Cost 
and Flexibility for 

Business

IP and DEMPE alignment

Customer and supplier 
contracting model

Residual profit in principal. 
Traditional one-sided
methods (e.g., TNMM)

Complex profit and/or high 
cost plus between network 
of principal. Legacy or new 
transactional model

Ease of Transfer Pricing 
Method Implementation

Dispersed within a single 
jurisdiction

Same as single location with
state/cantonal complexities

Fully dispersed (multi-
country)

Complex given the dispersion 
of profit in multiple locations

Same as single location with
state/cantonal complexity

If true profit split, lower 
controversy but with challenges

Somewhat higher flexibility to fully 
collocated but otherwise
similar cost/talent 
constraints 

Highest flexibility for businesses 
and best fit for talent as 
well as lowest costs

Same as under Single 
Principal

Complex IP funding and owning 
mechanism 

Both single and multiple 
entity contracting options 
available

Both single and multiple 
entity contracting options 
available

Residual profit in principal. 
Traditional one-sided
methods (e.g., TNMM)

Complex multi-country profit 
split or residual profit split 
based on opex, headcount and 
other data and/or various factors

The appropriateness of the model will depend on the importance / weighting of relevant criteria  

Sustainability of 
operating 

models



Risks and challenges resulting from flexible work policies can be addressed 
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Key risks

Protect - Company with limited cross-border situations touching 
non-core (new) value drivers

Enhance - Principal company with cross-border working situation 
and strong substance; creates tax issues (personal and corporate 
tax, PE issues) but not necessarily a threat for the model 
fundamentals

Transform - Cross-border working with light principal substance, 
which may put entire model at risk “straw that breaks the camel’s 
back“

Risk compliance 
policy, 
declare PEs)

Cross-border work 
policies specific to 
value chain 
/seniority, location 
selection, TP model 
change, etc.

More dispersed 
model, dual-hub 

structure, 
transactional 

change etc.

Key actions

“Tipping point” –
existing model is 
not sustainable

Situations created by COVID-19 becomes permanent 
(new ways of working) 

Model is no longer sustainable - ‘The straw that broke 
the camels back’ 

Temporary situations created by COVID-19 is lasting 
longer than originally foreseen

Misalignment between the operating model and the 
transfer pricing structure 

1

2

3

4



Protecting and enhancing the Tax Model and alignment with business during change
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There is no one-size 
fits all approach and  
appropriateness of 

the model will depend 
on the importance of 

relevant criteria  

Define objectives
Establish objectives 
and requirements 

Re-design Operating
Model 
Key elements of the 
operating model re-
design

Manage 
changes/risks
Managing changes 
impacting
The operating 
models

Test the design
Establish a method for 
testing design 

Sustaining Operating Models 
Create a governance management process for operating model sustainability

Define Sustain objectives 
and requirements for 
selected model design

Assess maturity of 
existing governance 
processes in place

Understand operating 
model objectives and 
requirements to be 
maintained

Document operating 
model design including 
business management 
process

Identify key changes and 
/or risks to the operating 
modes

Understand how the 
changes may impact 
operating model design 
components 

implement additional 
design features and 
controls (upfront 
alignment with HR & 
business on changes)

Define testing approach 
and priority areas

Design tests-of-control 
and tests-of-detail based 
on risks identified 

Establish a suitable 
frequency and scope for 
each test/prepare testing 
instructions.

Identify opportunities for 
additional controls or 
processes to support the 
initial design



Tools in our toolbox
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Permanent establishment 
management and 
mitigation

Location assessment

Cost benefit analysis

Sustain reviews

Recharge model

• Identification of PE risks in the end-to-end supply chain
• Creation of PE risk governance model
• Clear guidelines aligned to business operations
• PE compliant operating manuals

• Assessment of best locations for HQ relocations, new capabilities/regional 
offices (e.g. R&D centers), shared service centers, based on determine 
criteria

• Cost benefit analysis of flexible work policies over a period of time 
considering workforce cost, real estate, corporate tax and PE risk

• Clear guidelines to reduce unnecessary cost recharges and increase 
transparency

• Develop a service recharge methodology to ensure that the costs of 
workforce are borne by the right entity in accordance with your transfer 
pricing structure

• Review alignment of operating model, tax model and transfer pricing 
structure

• Create a governance management process for operating model 
sustainability



Three key takeaways
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Flexible work policies are 
here to stay

► Flexible work policies are changing the 
workforce location and present 
challenges and risks that must be 
addressed, including permanent 
establishment risk and challenges 
related to sustainability of operating 
model

1
Monitor, evaluate and 
mitigate

► It is important to monitor local and 
OECD guidance to identify risk area 
and reduce detected risks with 
appropriate governance and policy

► Monitor and evaluate model 
sustainability and expected 
controversy, talent availability, 
employee expectations, cost and 
business flexibility, IP and DEMPE 
alignment, ease of transfer pricing 
model and implementation 

2 Protect, Enhance & 
Transform

► Mitigate the risk by establishing 
guardrails and safeguards when cross-
border activity increases

► Pre-alignment between the business 
and group tax function on significant 
flexible work policies (including people 
moves) is key to reduce the risks 

► Establish internal proactive processes 
to manage business / substance / 
moves / employee expectations 
upfront

3
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